
evidence and it is a much more certain process. In commercial cases, 
you are very dependent on what the client tells you. If that turns out to 
be less than accurate, then you aren 't going to be paid.' 

Tony Guise, chairman of the Commercial Liti gation Association , 
agrees that the increasing interest in third-party funding could help an 
otherwise underdeveloped ATE market. But he argu es that the 
unresolved 'question of funder exp osure' in the wake of the 2005 case 
of Arkin v Borchard Lin es & Ors (where the app eal judges rul ed that 
where such a liability to pay costs should be limited to the am ount of 
funding) is going to be 'a big determinant in th e way that market 
develops, which in turn will affect the extent to which CFAs are used in 
the future in commercial litigat ion' . Mr Guise also makes the point that 
new providers coming into the ma rket should not obscure the reality 
that onl y a small number of actual underwriters are involved in ATE. 
'These are jus t different routes to same underwriters really,' he adds. 

A RISING MARKET 
SOis thi s rather mixed picture translating into more ATE polices being 
issued? App arently so. David Pipkin, ATE underwriting manager at 
Temple Legal Protection, says they are insuring on eight or nine 
commercial cases a week. ' It's growing and tends to be large cases ­
£ 100,000 is our standard cover.' Temple offers 

also has an eye on the Mo], 'T here is an element of uncertainty over 
where the govern me nt is goin g on PI and therefore a certain amo unt of 
diver sification [going on],' he says. ' If the or igina l consultation 
proposals as regards the recovery of ATE premiums are introduced, 
then effectively it will turn the PI market into something very similar to 

the commercial ATE market , with individual assessment of risks and 
premiums.Those cases left in the system will be much riskier and so 
the "basket" approach, where risk is spread, will disappear an d so will 
the volume mark et .' 

Abbey has been in the commercial mark et before, and dipped its toe 
back in the water last year by offering commercial cover for firms on a 
recommendation or referral basis only. Mr Hartley says: 'We started 
doing it again because the thing that stopped us before - the lack of 
interest - has changed and things have imp roved .' 

DISCOUNTED APPEAL 
'I think the who le market is set for a sha ke-up following the 
Gloucestershire County Council case,' reckons D avid Pipkin. Here the 
Court ofAppeal allowed for discounted CFAs but with a succ ess fee 
fixed by reference to the non-discounted amounted (for a full 
discussion, see page 14). 'There was tacit approval ofCFAs in 

staged premiums rising to 60 % or 70 'X, of the sum 
insured. 'The MoJ's proposed reforms

Bob Gordon, managing dir ector of 1st Cla ss 
Legal, agre es and says there has been a marked shift to PI are encouraging ATEin attitudes in favour of 'no win , no fee', 'T he world 
has moved on - in commercial litigation thin gs have 
changed over the past year and increasingly over the insurers to look elsewhere' 
past six months,' he insists. 'A C FA is now a 
euphemism for "I want to have some money for my 
firm during the case". If you have a contract dispute and it is worth 
£ 200,000 and you probably don't have a lot of money because of it, if 
you can persuad e us that the case is good eno ugh, we'll insure it and 
we will fund it .' 

M r Pipkin reckons he is dealin g with 50 different firm s, from nich e 
sole practitioners to the magi c circle . 'What we call " the penny 
dropping moment" has happened out there in the provinces with the 
smaller firm s because it has had to. They need to compete with other 
firm s to get bu sine ss, and if they are able to offer added value, such as a 
CFA backed by insurance, they have the edge.' He cite s trusts, 
professional negligence, defam ation and straightforward commercial 
disputes as areas where they are issuing cover to firms. 

Phil Bellamy, operations manager at DAS , acknowledges that the 
Ministry of Justice's (Moj) proposed reforms of the claims process for 
PI claims is providing AT E insurers with a clear incentive to look 
elsewhere for business. ' I have absolutely no do ubt that one of the 
catalysts for other entrants coming into the market is th e M ol's idea 
last year that we are not goin g to provide ATE insurance for all non­
disputed PI cases,' he says. 

' It 's going to reduce the market and cripple some pro viders. So what 
they have had to do is look at another area of cover. Commercial was 
just the natural progression really. It is a riskier business, there is no 
doubt about that - fewer cases, more expens ive, and deci sions are often 
fifty-fifty, which can be classed as almost gambling. H owever, we've a 
fairly robust vetting system.' 

David Hartley, dir ector of AT E services at Abbey Legal Protection, 

comme rcial cases,' he says. 'You think of CFAs as being for individuals, 
for the small guy, but this was a large local authority being advised by 
its lawyers to run the litigation on a CFA.' Perh aps just as crucial was 
the reminder that CFA doe s not nec essaril y mean 'no win, no fee' , 
which has always been a major d isincentive in larger cases. Co mmercial 
litigat or s are likely to be far more attracted to 'no win, some fee, and a 
much larger fee if you win' .They also tend to forget that ins urers will 
not always insist that the y are on a CFA. 

DAS's new non-PI 'persona l and business litigation ' product covers 
tenancy disputes, debt recovery, negligence and contract disputes, and 
has staged, deferred premium start ing at £ 2,500 for pre-issue covering 
up to £ 100,000. Mr Bellamy acknowledges that the market ' isn 't exactly 
bubbling over with demand' . 'But I think that we are in a similar 
position as we were with PI a few years ago insofar as lawyers didn 't 
want to do CFAs in PI - but on ce clients don't have any money to pay 
their lawyers, the only opti on is CFAs and ATE insurance and, as we see 
it, getting some th ing of something is better than getting nothing at aIL' 

A differ ence between DAS's PI product and the new one is that, if 
there is a shortfall in premium, DAS can look to the clien t to reclaim it 
up to 50 % of the damages (th is only applies to business clients, as 
opposed to personal clients) . 'T ha t is the maximum and they always 
keep 50 % of the damages, that's ring-fenced - and that 's only in the 
event that we do not recover our premium in full,' M r Bellamy 
explains. 'We are quite confident tha t we will.The market expects 
commercial enterprise to ha ve some alignme nt of interests.' 
Jon Robins is a freelance journalist 


