
Uncommon 
solution 
The recent case that opened up MPs' spending on second 
homes was done under a CFA, reports Neil Rose 

London law firm Simons Muirhead & Burton keeps cropping up in 
the high-profile cases of the day. It acted for Robert Murat in his 
succ essful libel action against a host of newspapers and on the 

other side of the coin is acting for Random House, publisher of Ricky 
Hatton's autobiography, in defending a libel claim brought by the boxer's 
former promoter, F rank Warren. An interlocutory decision in that case 
has just been handed down by the Court ofAppeal. 

But perhaps the most unusual case the firm has handled of late was 
acting for freedom of information campaigner and freelance journalist 
Heather Brooke in her successful action - along with two journalists from 
the SUI/dayTimes and SUI/day Telegraph respectively - to release details of 
MPs' expenses. Having acted pro bono on the matter before the 
Information Tribunal, where there are no costs orders, Simons Muirhead 
agreed to act under a conditional fee agreement (CFA) when the Speaker 
of the House of Commons, Michael Martin, decided to appeal. After-the­
event (ATE) insurance was secured from Temple Legal Protection. 

HOUSING PROBLEMS 
The case concerned 'additional cost allowance' (ACA) claims, the official 
name for the annual £22,100 'second home' housing allowance that aims 
to reimburse MPs for the cost of staying away from home while on 
parliamentary business.T he House of Commons has in 
the past published the total sum claimed for ACA by 

legislation did not apply to them, or that the H ouse , for its own 
purposes, was permitted to suspend or dispense with such legislation 
without expressly amending or repealing it. Any such expectation would 
be wholly unreasonable.' 

The second argument, which was freshly made before the court, 
concerned disclosure of an individual private residential address of an 
MP.The court observed that in reality anyone looking for such an 
address would probably be able to find it by one legal means or another, 
but in any case found there was a 'legitimate public interest well capable' 
of justifying such a disclosure here. 

REDRESSING THE IMBALANCE 
Louis Charalambous, the Simons Muirhead partner who ran the case, 
said the client wanted to be an active respondent in the appeal, and it 
was not a particularly hard decision to move onto a CFA and seek full 
costs because they knew the case. Fellow partner Razi Mireskandari, who 
was also involved in the case, adds this was a case ' th at would have been 
impossible for [Ms Brooke] to bring without a CFA'. 

\'Vriting recently in the Gazette, Ms Brooke said: 'I believe this is an 
important new remedy to counteract the lack of enforcement coming 
from the Information Commissioner's office. Certainly, the House of 

each MP, but with no breakdown of the figures. 'Throuqh CFAs, the citizen has aIn January 2005 the two newspapers made freedom 
of information requests for detailed breakdowns of 
various l'vtPs' ACA claims, including those of Tony means of redressing this imbalance' 
Blair. A year later, Ms Brooke put in a request for 
details of all MPs' ACA claims. She was rold it would 
cost too much to provide this information and so had to narrow the 
request to ten MPs. The requests were made to the House of Commons 
because it is a public body subject to the Freedom of Information Act, 
rather than the individual MPs, who are not. 

\X'hen the requests were refused, the trio went to the Information 
Commissioner, Richard Thomas, a former solicitor. MrThomas sought 
access to the disputed information and eventually had to issue an 
information notice to secure this, some nine months later. A year on, in 
June 2007 , he decided a form of the information should be released, a 
decision which pleased neither side, and off the case went to the 
Information Tribunal. In February, the tribunal came down in favour of 
the journalists, dismissing the Commons' appeal and upholding their 
cross-appeal for full information on ACA claims. Mr Martin appealed to 
the High Court, but in May it was dismissed by a three-judge 
Administrative Court, led by the President of the Queen's Bench 
Division and incoming Lord Chief Justice, Lord Justice Judge. 

The court rejected the argument that the tribunal had misdirected 
itself by failure to recognise the existence of, and therefore give 
appropriate weight to, the reasonable expectations of MPs not to have 
the information disclosed, saying: 'It is inconceivable that MPs could 
expect to conduct their affairs on the basis tha t recently enacted 

ICommons Commission had no regard for spending several hundred 
thousand pounds of taxpayers' money to stop the public knowing how 
public money is spent. Through CFAs, the citizen has a means of 
redressing this imbalance.' 

Given that there was little chance of the case settling, the success fee 
was set high . Equally, says Mr Charalambous, 'there was nothing to 
indicate that [the Commons] wouldn't seek their costs', necessitating 
ATE cover . Although he has covered privacy cases in the past, Temple's 
managing director Chris Wait says it was the first freedom of information 
action he has insured . Cover of £100,000 was provided, with a deferred 
premium set at £60,000. 'We were in uncharted waters,' says MrWait. 
'When you've got Parliament and government lawyers saying they 

I shouldn't release this information, the case was clearly difficult to 
predict.' 

MrWait says he even allowed himself to be swayed by considerations 
other than the litigation risk. 'Not only was the underwriting about the 
merits of the case, but we also felt it was right and just that this 

I information should be released.' 
The costs have still to be determined, but Mr Charalambous agrees. 'It 

was an interesting case,' he says, 'and it was nice to be on the side of 
right.'I 
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