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On the up 
Will the increase in clinical negligence CFAs mean ahigher take-up of ATE, 

asks Robert Warner? 

I

t was not long ago that the NHS
 

Litigation Authority (NHSLA) was
 

saying that it came across very few
 

cond itional fee agreements (CFAs). 

Yet in stark con trast. Condi ional Fee 

Arrangements (CFAs) overtoo k legaily­

aided claims in 2006-2007. according to 

NHSLA data . Some 1.501 cases were run 

on a CFA and 965 were legnlly-aided. 

The general consensus is thnt Legal Aid 

is still central in this market, But acco rding 

to a recent General Council of the Bar 

report. Legal Aid and the Public Interest: 
"We may be about to face the irreversable 

consequences of the erosion of legal ald." 

So how long will It be before CFAs become 

the dominant method of funding in this field? 

Legal costs have also risen in the 

past financial year. Claiman ts ' costs have 

risen by 24 percent (from £83,830,905 

to £108,921.201) and defendants' costs 

reflect this With a 13.6 percent rise (from 

£49,808,394 to £56,848.517), according 

to data released by the NHSLA" 

With these levels of costs involved , it 

is hardly surprising that a dec ision to run 

a case on a CFA is often app roac hed 

With tremendous cau tion. But in reality, 

what opt ions remain when LSC certificate 

availabi lity is declining and the vast 

majority of clients are unwilling to lund 

such costs privately? 

Of course some clients have before­

the-event (BTE) insurance , but the limited 

cever of £25 - £50,000 will soon be 

exhausted, more often than not leaving the 

client exposed from that mom ent onwards. 

Even with these evident risks, it would 

not be surprising if a third (or p rhaps 

more) of clinical negligence claims that do 

not benefit from legal aid or BTE insurance 

proceed without any insurance backi ng . 

It is surprising that more solici tors do 

not seek to transfer the financial burden 

01such high-risk litigation via after-the­

event (ATE) insurance, especia lly given 

the fact that ATE insurance is available at 

no add itional cos t to either the solicitor 

or their client due to deferred and self-

I".. 

insured premiums . 

As CFAs bec ome more common ly 

used, it seems inevitable that ATE 

insurance will become key to the funding 

of clinical negligence litigation. However, 

until recen Iy, ATE in clinica l negligence 

cases has been som ewh t restricted , 

and while as many as 11 or 12 insurers 

may assert that they are able to cove r 

these claims , only a handful have been 

ded icated to the clinical negl igence 

market and cons istently ab le to offer 

cover on reasonable terms and use 

deferred premiums. 

More fundin option 
Nevertheless, there are real indications that 

insurers are responding to the growt h of 

CFAs and that tI,e market is evolving with 

changes in funding options. Insurers are 

now oHering 'pre-investigation' schemes 

whereby a policy is incepted from the 

outse and covers the inves igalion costs 

necessary to complete a reasonable risk 

assessment. This is a significant move 

considering that a few years ago most 

insurers insisted upon receipt of full expert 

evidence before considering cover. 

Insurers incorporating delegated 

'top-up' facilities into schemes is further 

proof that they are becoming more Ilexible 

towards funding options . Providing a 

delegated 'top-up ' facility means that firms 

can offer ATE to their clients no matter how 

a case has been previously funded; for 

instance, If legal aid has been withdrawn 

following a 'cost-benefit analysis' or if BTE 

cover has been exhausted , 

Leading ATE insurers me also now 

much more willing to place a far larger 

financial backing behind firms with proven 

track records and. in some cases, ean 

provide a delegated Indemnity top-up into 

schemes. This can help on occasions 

where the orig inal limit of indemnity 

(u ually £100,000) will not be enough, 

especially when proceeding to trial in a 

high value matter. 

Firms using ATE will have already 
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recognised that the NHSLA is quic. er 

to negotiate settlements on cases that 

have insurance backing. in order to avoid 

paying 'trial' premiums . And those already 

taking advantage of 'pre-investigation' 

schemes Will have noticed that by oHering 

a CFA backed by ATE they are able to 

investiga e and run cases that otherwise 

would not have been an option. 

Be wary 
But With more and more insurers delving 

into clinical negligence ATE a firm must 

be wary of exactly what is being offered, 

and the experience of an insurer, before 

selecting their chosen ATE partner. For 

instance some pre-investigation schemes 

require up front funding to achieve 

very limited levels of cover, which will 

not be recoverable If the action is later 

abandoned. or unsuccessful. 

The cost of losing a clinical 

negligence case can be excruciating , 

espec ially when approaching or losing at 

trial. How many adverse costs orde rs of 

£75,000 - 150.000 will it take before an 

inexperienced insurer wi thdraws from the 

'high-risk' market? 

With legal aid seeming ly on the decline. 

and the subsequent rise in the use of 

CFAs. it would benefit a solicitors' firm to 

begin considering a partnership with an 

ATE insurer now, in order to obtain the best 

insurance option for their clients. The best 

advice I can give is to pick up the phone 

and discuss individual requirements direct 

with the insurer - and you will soon lind 

out which insurers are in for the long haul, 

and which are seeking to cap italise on 

a growing market but may not have the 

experience to survive. • 
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