
ith the variety of different funding option available to solicitors 
pursuing clinical negligence actions, it is not surprising that 
solicitors will often inadvertently failt ensure that their clients 

are adequately protected against the risk of paying adverse costs orders in 
the event that their claims are unsuccessful. 

Given that the relativcly limited case law suggest that before-the­
event (BTE) insurance should be utilised where appropriate, BTE may 
well be con idered to be the simple t option when faced with a choice 
belW en utilising BTE or after-the-event (ATE) insurance. However, it 
i important to bear in mind that aU that glitter i not gold. 

There are a number of well-documented difficulties with BTE, 
including insur rs referring cases to panel solicitors and the fact that 
cover is often only granted upon issuing court procet::dings. However 
when deciding whether the cliem's BTE insurance is appropriatc, there 
are many other factors that should be considered. 

EXPOSING CLIENTS 
Clinical negligence cases are inherently complex and can often involve 
levels of cost well over and above those experienced in personal injury 
litigation, and one key is ue that commonly ets overlookcd is that of the 
level of cover provided by the policy. Losing a clinical negligence case at 
any point in the proceedings can involve substantial costs, but if a case i 
10 t at the tail-end of proceedings, or at trial, then the combined cost of 
your own disbur ernents and adverse costs is almost always going to 
ex eed the £25,000 or £50 000 c ver provided by most BTE policies. 

By utilising a BTE policy without 

effectively presents the in urer with a similar position to that whercb~ 

solicitors herry-pick dl more difficult cases to insure. 

MAKE YOUR CASE 
Some may consider this chain of events to be unlikely, but we have bee 
approached on many occasions by solicitors in this exact cenario who 
are left \l\'ith the choice of proceeding on a self-insurance basis or advis! 
their client of the position and running the risk of them getting cold fe 
and becoming unwilling to proceed with the legal action Recent reseal 
has shown that clients are more concerned about their exposure to cos 
than the outcom of their case.1l1is concern is only likely to be 
heightened by today's economic climate, and it is therefore my 
contention that solicitors should be able to utilise the most appropriate 
fimding method, irrespective of whether or not BTE insurance is 
available to cover their clients' exposure to adverse costs. 

A common rea on for solicitors being reluctant t bypass BTE 
insurance is a concern that any ATE insurance premium that is taken 
out will be irrecoverable upon the conclusion of the legal action. My 
view is that if olicitor can how that the BTE policy has been 
discovered investigated and subsequently deemed inappropriate thel 
any ATE pr mium incurred should be recoverable. 

For example, if the concern over the BTE insurance is a low limit of 
indemnity, it may be worth writing to the insurer to ask whether it can 
confirm top-up will definitely be available at a later dat . If there is no 
guarantee forthcoming, then this should be considered sufficient proof 

ensuring that the level of cover provided i 
ufficient to over the adverse costs risk, If solicitors can show that the BTE 

you are leaving the client exposed. At best, 
you may end up with an unhappy diem, policy is inappropriate, then any AT 
but a there are other insurance widely 
available which would not have left tlle premium should be recoverable client exposed to any risk, you may well 
leave yourself usceptible to a professional 
negligence claim. 

Some people may argue that BTE in urance hould be used wherever 
po ible aod that the level of cover is not an issue a you can always 
request top-up cover when it becomes clear that the current limit of 
indemnity ha been exceeded. Thi 'eerns all well and "ood in tbeory, 
but in practice BTE insurer are u ually unwilling to increase cover 
unless the prospects of success are very high and sometimes, even then, 
top-up can be refused for a variety of rea ons. 

Upon a BTE insurer refusing to increa e the limit of indemnity the 
common procedure is to eaTch the ATE insurance market for an 
in urer willing to provide top-up cover. Unless you are fortunate 
enough to have acce to a delegated authority scheme which allows for 
top-up policies, this could prove a fruitless search a ATE insurers will 
often be unwilling to pro,;de cover solely for ca es which arc being 
defended and are reaching the laner stages of proceedings. This 
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that utilising the BTE insurance would not be in your diem's best 
interests. If the ETE cover can only be granted upon issuing proceedin 
then write to the insurer and ask for a guarantee that cover will be 
available upon the issue of proceeding". Again, if the respon e is not 
positive then, in my view, this deems the cover unsatisfactory or 
inappropriate, and you should proceed with another type of in urance, 
SUcll as ATE, where cover is available immediately. 

A solicitor has a duty to advise their diem of any in uranccs that Cl 

be obtained 10 cover their liability for adverse costs. Clearly it is an 
implied term of this duty that the most appropriate method offundir 
shouJd be selected and solicitors should not have their hands tied by 
perceived duty to select BTE insurance wherever po sible. 
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