
which has taken into account the likelihood of a loss occurring, and 
the expected level of loss if indeed it does occur. In reality, why would 
an AT E insurer want to risk the negative reporting and damage to their 
reputation as a result of having a premium substantially reduced by a 
costs judge? 

It is also often heard that, under the terms of most policies, the 
insurance premium is deducted from client's damages if not fully 
recovered from a third party. While this was once commonplace, and 
perhaps is still the case in some insurance policies, leading insurers have 
realised that it is not fair to do this, and so have removed the possibility. 

UP TO THE CHALLENGE 
Claimant law firms are said to be fed up with having to deal with 
copious amounts of premium challenges. While I can sympathise, ATE 
insurers cannot stop liability insurers making knee-jerk-like challenges, 
seemingly just for the sake of doing so. However, it is not enough to 
simply comment that the premium is reasonable and leave the solicitor 
to deal with the challenge. ATE insurers should be providing full 
technical support to any premium challenge and should support their 
contention that the premium is reasonable by providing full cover 
for the costs involved in a de tailed assessment hearing, should that 
become necessary. 

The ATE market is often described as unpredictable, or unstable . 
While the number of ATE providers may have declined in recent years, 
the market is still developing and perhaps the reduction in providers 
simply serves to highlight the forward-thinking approach of those 
insurers who have remained in the market. A sufficient number of 
providers remain to ensure that insurers continue to operate 
compe titively, and this has been hig hligh ted by recent introductions of 
substantially reduced premiums where early admissions are made and 
a settlement is reached before the need to issue proceedings. 

It shou ld not be forgotten that an ATE insurance faci lity is hugely 
beneficial for bo th the solicitor and the insurer. If a firm aligns itself 
with a proven and experienced ATE provider, it will doubtlessly reap 
the benefits that can be afforded by obtaining insurance. Solicitors are 

I 
should be able to relay positive feedback that they have been able to 
secure cover in complex or difficult cases to allow them to proceed in 
Icases that otherwise may not have been an option. 

As well as providing the increased likelihood of obtaining insurance 
in difficult cases, an ATE insurance facility, based on this relationship 
of mutual advantage, affords various 'other benefits. Liability insurers I 
have already identified firms that do not regularly claim an ATE 
premium and, therefore, offer lower settlements in the knowledge that 
these firms may not be prepared to litigate. Defendant insurers will 

I be minded to settle more promptly once they know the claimant has 
ATE insurance and, indeed, our own figures and experience show us 

II that ATE insurance has already had the desired effect, for example, 
in clinical negligence cases, defendants are now approaching the 
negotiating table notably sooner than they would have done in the 

I past, with the intention of avoiding the liability to pay an increased 
trial premium. 

If used correctly, the combination of a CFA and ATE insurance 
can be a vital marketing tool. While in the personal injury market it 

I will not be exclusive to your firm, it will almost certainly damage a 
Ifirm's chances of attracting new business if they cannot offer the 
I client full protection against all possibility of paying costs. From the 
I client 's perspective, why would they want to risk paying a costs order 
Iwhen they can find an alternative loca l firm that is willing to offer 
them full protection? 

ITWO-WAY STREET 
The ATE market is continually evolving and, in my judgement, 

I improving. It is up to the leading ATE insurers to eradicate these 
commonly held views by providing a robust underwriting service that 
does not include any hidden endorsements, clauses or definitions of 
success. These insurers should be providing full support and cover 
with regard to premium challenges and should not be backing away I 
from complex or high-risk cases and, further, should not be excluding I 
certain 'riskier' types of cases. 

They should be willing to provide top- up cover when the original 
limit of indemnity becomes inadequate. They should 1 

be willing to support a case whe n a solicitor is clearly 
undertaking a significant risk by acting under a 
CFA.T hey should be helping to meet solicitors' It is not ethical that any ATE 
complia nce requirements and, while underwriters 
cannot afford to become 'yes men', they should beinsurer should be able to exclude 

certain classes of business
 
well aware that insurers will always insis t that the solicitor does no t 
cherry pick, or adversely select aga ins t insur ers by only applying for 
insurance in risky or complicated cases . If they can take the decision 
to spread the insurer's risk by provid ing that insurer with a complete 
portfolio of risk, they will benefit from that insurer's positive approach 
towards more complicated or high-risk cases. 

THE INSURER'S OBLIGATION 
However, it sho uld also not be the case tha t solicitors agree to insure 
a whole baske t of risk and then find themselves unable to receive 
reasonably priced quotations for higher-risk cases. It is wrong that 
ATE insurers are able to exclude certain classes of ' riskier' cases, 
such as ind ustrial disease or slipping/tripping cases. These higher risks 
should be reflected in the insurance premium but it is not ethical that 
any ATE insurer sho uld be able to exclude certain classes of business 
and effectively cherry pick or ad verse ly select against the solicitor. Any 
solicitor who enjoys a strong working relationship with an ATE insurer 

flexible in th eir approach towards a firm's needs. For 
example, they can provide schemes th at include an 
automatic top- up facility where before-the-event 
insurance is exhausted or where pub lic funding is 
withdrawn because the case no longer satisfies the 

costs-benefit analysis.
 
However, th is is by no means a one-way street an d it remains
 

I the case that a firm should be willing to commit to an insurer and 
provide them with a complete portfolio of risk . If th is agreement 
can be reached, then it is without doubt that any firm will harvest 
the vario us benefits that can be afforded by ATE insurance. 

Thus, solici tors' firms wou ld be well advised to forge a relationship 
Iwith an ATE insurer which can grant the m a de legated authority
!scheme to cover the range of cases in which they specialise, thereby 
avoidi ng the often unreward ing sea rch of the market to find an AT E
 
insurer for that one difficu lt risk.
 

It is my contention tha t these misconceptions have contributed 
towards a negative attitu de towards AT E and it is now the 
responsibility of leading ATE insurers to provide products and take a 
positive underwriting approach to dis pel these myths and confound 
the critics of AT E insuran ce. 
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