
p;;well as protecting their clients and ensuring professional 
compliance, one of the fundamental reasons why law firms enter 
. to an after-the-event (ATE) insurance arrangement is to avoid 

the pitfalls that arise as a result of self-insuring. 
Therefore, you would not expect it to be in a law firm's best interests 

to enter into a delegated authority scheme which involves a 'claims pot'. 
This is an arrangement whereby a law firm's insurance indemnity, 
across every single policy with that insurer, is only equal to the amount 
of premiums that are paid. Put simply, this means that the 'insurer' will 
only payout on claims up to the amount of the premiums paid in, or 
worse still, only pay a percentage of the sums paid in. 

TO THE RESCUE 
Law firms that have entered into these agreements may have done so 
unwittingly. But this is exactly the reason why those ATE insurers 
which do not adopt this approach are being asked to come to the rescue 
when tllese firms attempt to make a claim on a policy and are told by 
their 'insurer' that there are no further funds from which to pay claims. 
\XThat swiftly follows is the realisation that every policy still in existence 
now has absolutely no indemnity, tllUS effectively meaning that the law 
firm is back in the position of self-insuring, despite having tllought they 
had taken the necessary steps to avoid the need to self-insure. It is 
imporrant to remember that selling insurance - legal expenses or 
otherwise - which is not backed by an 

delegated authority schemes on the basis that the claims cannot exceed 
10% or 20% of the value of tile policies, or premiums issued, in that 
year. For example, if a firm was to issue policies with a premium value 
of £ 10,000 in the first year, the 'insurer' would only pay for a claim of 
up to £1,000 or £2,000. 

A single loss in anyone of those cases for which policies were issued 
could well exceed £2,000. So what would happen if one of the cases 
was unsuccessful and the law firm needed to make a claim of £3,000? 
The 'insurer' would pay the first £2,000 as per the terms of the 
agreement, which would leave either the client or the law firm 
themselves personally liable for the additional £ I ,000. But what is 
worse is that the law firm would have to continue to pay the 'insurer' 
the remaining premiums in line with the terms of the other policies 
while receiving no indemnity in return, creating a situation whereby all 
other 'insured' clients would have no proper cover. 

ETHICAL BEHAVIOUR 
It is beyond doubt that any ATE insurance provider offering such 
delegated schemes is acting highly unethically. It is possible that these 
arrangements may not even be viewed as insurance because tlle terms 
of the agreement are directly in breach of the underlying principle of 
insurance, in that the 'insurer' is not providing any genuine indemnity. 
When you take into consideration the fact that these 'insurers' will 

insureris likely to be illegal. 
So now ask yourself: who is the real It is beyond doubt that any ATE 

insurer in these arrangements? 
Although there may be an insurance insurance provider offering such 
company named in the policy, what 
risk are they insuring? Put simply, schemes is acting highly unethically there is no risk to insure. The 
'insurer' can be safe in the knowledge 
tllat they will never have to payout 
any sum in excess of the premiums that the law firm pays in. 

They are in a no-lose situation. If, as all firms undertaking work on a 
conditional fee agreement would hope for, they are successful in the 
majority of their cases, the 'insurer' sits back and takes a cut of the 
profits. If the law firm is unsuccessful in more cases than had been 
planned, or is unsuccessful in two or three, the 'insurer' cannot be liable 
for anything in excess of the premiums and will, therefore, lose nothing. 
On this basis it becomes clear that the real insurer is the law firm itself. 

BAD NEWS 
If anybody doubts that such arrangements exist - and are currently 
being operated by some large, successful law firms - we have recently 
been approached to provide assistance, and, more importantly, genuine 
insurance on a growing number of occasions when law firms have 
received the news that no funds remain in the 'claims pot'. Some of 
these instances involve an ATE insurance provider which was operating 

CLAIMS POTS
 

almost cerrainly take a margin of each premium to cover their costs of 
administering the insurance, the situation becomes increasingly 
unethical. It appears that, as yet, the Financial Services Authority and 
the Solicitors Regulation Autllority have failed to investigate or take any 
action on these types of arrangements, although mis may happen in the 
near future. 

It is advisable for law firms to ensure tllat mey have not entered into 
this type of'claims pot' delegated authority scheme, and, if necessary, 
ask the question directly to ensure that their clients are being provided 
with adequate ATE insurance. Should they discover that such an 
arrangement is in place, they would be best served by cancelling their 
current arrangement and seeking to transfer their risks to an ATE 
insurer that can provide indemnity for all of their clients, irrespective of 
the aggregate premiums mat have been paid. 
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